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Petitioner City of Boulder (“Boulder”) respectfully responds to Respondent Public Service
Company of Colorado dba Xcel Energy’s (“Xcel”) Motion for Attorney Fees as follows:

INTRODUCTION

Boulder’s efforts to condemn Xcel’s property interests began in 2011 after voters
approved condemnation. Since then, numerous lawsuits have been filed, and an unnecessarily
protracted and ongoing Public Utilities Commission (“PUC”) proceeding has taken place. After
the PUC issued a decision approving the designation of assets for transfer subject to three
conditions which had been satisfied, Boulder filed the instant condemnation action.

Xcel filed a Motion to Dismiss making two relatively basic legal arguments that were
neither novel nor unprecedented: (1) issue preclusion barred the condemnation; and (2) the Court
lacked subject matter jurisdiction. Approximately two months after the Petition in
Condemnation was filed, this Court granted the Motion to Dismiss. Xcel now seeks $210,748.15
for basic legal work.

Boulder does not contest that Xcel is entitled to attorney fees under C.R.S. § 38-1-122(1).
But the amount and number of hours billed is unreasonable for several reasons: (1) though the
decade-long efforts for the City to municipalize have been complex, this particular two-month
case has been relatively straightforward, and did not require such expensive attorneys or so many
billed hours to obtain dismissal; (2) it was not reasonably necessary for dismissal to litigate
certain matters under the assumption that the case would not be dismissed; (3) Xcel spent an
unreasonable amount of time drafting the Motion for Attorney Fees; (4) Xcel has not provided
enough information to satisfy its burden of proving that its requested fees are reasonable; and (5)

fees spent on matters not directly related to this case are unrecoverable. Additionally, given the



lack of complexity of this case, the type of work performed, and the hours charged by other
eminent domain attorneys in the Denver area, the rates billed by Xcel’s attorneys and paralegal
are excessive. Accordingly, Boulder respectfully requests that the Court reduce the fees and
award no more than $49,565.00. A chart illustrating Boulder’s specific requested reductions is
attached as Exhibit A.

ARGUMENT

C.R.S. 8 38-1-122(1) is a fee-shifting statute that allows for the recovery of “reasonable
attorney fees” when the court finds that a petitioner is not authorized by law to acquire real property

interests. Attorney fees are “reasonable” only if they are “‘reasonably necessary’ to achieve the

result contemplated by the statute.” E-470 Pub. Highway Auth. v. Revenig, 140 P.3d 227, 230

(Colo. App. 2006). Here, attorney fees are recoverable only if the fees incurred were reasonably
necessary in achieving dismissal of the Petition in Condemnation.

A request for an award of attorney fees pursuant to a fee shifting statute must be
scrutinized more closely and carefully than a request for attorney fees pursuant to a private fee

agreement. Praseuth v. Rubbermaid, Inc., 406 F.3d 1245, 1257 (10th Cir. 2005). As the Tenth

Circuit stated:

The trial judge is not obligated to accept the fee applicant’s billing
judgment uncritically. Indeed, fee awards under federal fee-shifting
statutes come under close scrutiny. In contrast to a private agreement
between a party and his attorney in which a party may agree to an
aggressive litigation strategy and the inevitably resultant higher fees,
a fee-shifting statute is not a voluntary matter. Fee-shifting imposes
one party’s fee obligations upon the very party who was the subject
of that litigation strategy. Thus, awards made under the authority of
fee-shifting statutes are not intended to replicate fees which an
attorney could earn through a private arrangement with a client.



Praseuth, 406 F.3d at 1257 (citations omitted). The factors under federal and state law for

determining the reasonableness of an attorney fees claim are similar. See e.g. Catlin v. Tormey

Bewley Corp., 219 P.3d 407, 411 (Colo. App. 2009).
Although there is no precise formula for determining reasonable attorney fees, the initial

estimate typically is reached by calculation of the lodestar amount. Tallitsch v. Child Support

Servs., Inc., 926 P.2d 143, 147 (Colo. App. 1996). The lodestar amount represents the reasonable

number of hours expended multiplied by a reasonable hourly rate. Ravenstar LLC v. One Ski Hill

Place LLC, 405 P.3d 298, 307 (Colo. App. 2016). The lodestar method “carries with it a strong

presumption of reasonableness.” Payan v. Nash Finch Co., 310 P.3d 212, 217 (Colo. App. 2012).

After the lodestar amount is calculated courts have discretion to adjust the amount based

on various factors. In re Marriage of Aragon, 444 P.3d 837, 842 (Colo. App. 2019); Payan, 310

P.3d at 221; Newport Pac. Capital Co., Inc. v. Waste, 878 P.2d 136, 141 (Colo. App. 1994)

(identifying factors); see also Colorado Rules of Professional Conduct 1.5(a).

“It remains counsel’s burden to prove and establish the reasonableness of each dollar,
each hour, above zero.” Payan, 310 P.3d at 219 (internal quotation omitted). The fee applicant
must “submit appropriate documentation to meet ‘the burden of establishing entitlement to an
award.”” 1d. (quoting Fox v. Vice, 563 U.S. 826 (2011)); see also, Catlin, 219 P.3d at 411 (citing

Blum v. Stenson, 465 U.S. 886 (1984)); C.R.C.P. 121 § 1-22(2)(b).

If the party seeking reimbursement fails to satisfy its burden of proving that the amount
of time spent on each activity was reasonable, courts have the discretion to make an across the
board reduction in fees. Id. at 218 (holding a 20% across the board reduction for block billing

was not an abuse of discretion). See Am. Water Dev., Inc. v. City of Alamosa, 874 P.2d 352, 388




(Colo. 1994) (endorsing percentage cuts as a practical means of trimming fat from a fee
application).

A party who seeks to shift fees is required to file a motion, which “shall be accompanied by
any supporting documentation, including materials evidencing the attorney’s time spent, the fee
agreement between the attorney and the client, and the reasonableness of the fees.” C.R.C.P. 121, §
1-22(2)(a).

l. Xcel has failed to satisfy its burden to show that many of its hours billed were
reasonably necessary to obtain dismissal.

To determine whether the hours billed are reasonable under C.R.S. § 38-1-122(1), courts
should focus on whether the work performed was reasonably necessary to obtain dismissal. See

Town of Telluride v. San Miguel Valley Corp., 197 P.3d 261, 264 (Colo. App. 2008). When

multiple attorneys work on a case, courts should give particular attention to the possibility of

duplication. Ramos v. Lamm, 713 F.2d 546, 555 (10th Cir. 1983); see L & R Expl. Venture v.

CCG, LLC, 351 P.3d 569, 573 (Colo. App. 2015).

A. The matters involved in dismissal were not complex.

In an effort to paint this case as unusually complex, Xcel spends the first six pages of its 13-
page Motion describing the history of the case dating back to January 2015 when the Court
dismissed Boulder’s first condemnation action, the subsequent proceedings with the PUC, and the
steps taken in anticipation of the filing of this second condemnation action. But Xcel rightly seeks
attorney fees only directly related to the “current case’s litigation activities” (i.€. the fees incurred
after Boulder filed its Petition in Condemnation in the present case). This case was dismissed
slightly more than two months after the Petition in Condemnation was filed based primarily on two

relatively simple legal arguments in Xcel’s Motion to Dismiss.
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First, Xcel argued that issue preclusion bars this lawsuit. Issue preclusion is a basic legal
concept taught in law school. It does not require a legal team with “a combined 66 years of
experience on eminent domain matters and . . . additional specialized knowledge regarding utility
systems, property rights, and other related issues[.]” Motion at p.11. Although Xcel describes the
“property Boulder seeks to acquire” as “extraordinary in its scope and complexity,” (Motion at
p-10), the issue preclusion issue that formed the basis of Xcel’s Motion to Dismiss was not at all
extraordinary or complex. And while the property description may be lengthy, it presented no
complex issues given the parties essentially agreed upon the property to be acquired and presented
that agreement to the PUC for approval. See Exhibit J (Affidavit of Steven D. Catanach). Exhibit
J demonstrates that the property list submitted to the PUC on October 26, 2018 is nearly identical to
the list approved.

Second, relying primarily on Colorado & S. Ry. Co. v. Dist. Ct. in and for Tenth Jud. Dist.,

493 P.2d 657 (Colo. 1972) (“Southern Railway”), Xcel argued in its Motion to Dismiss that this

Court lacks subject matter jurisdiction until Boulder obtains final approval from the PUC to proceed

with condemnation. This Southern Railway argument is not new or novel. In the first condemnation

action and related litigation, Xcel made a substantially similar argument in its June 25, 2014 brief
contesting condemnation and in its August 12, 2014 Motion to Dismiss for Lack of Subject Matter
Jurisdiction in a prior proceeding. See Exhibit B (Answer Brief of Public Service Company of
Colorado to City of Boulder’s Opening Brief) at pp.14-18; Exhibit C (Motion to Dismiss Under
Colo. R. Civ. P. 12(b)(1) For Lack of Subject Matter Jurisdiction) at pp.7-10. And this Court

essentially adopted Xcel’s Southern Railway argument in its January 14, 2015 Order. See Exhibit 1

to the Motion to Dismiss. Xcel spent 119.1 hours and $70,836.00 ($60,210.60 after a 15%



discount) on the Motion to Dismiss, despite its relative lack of complexity. See Exhibit D.

Xcel’s attorneys also expended time responding to the Petition in Condemnation, objecting
to Boulder’s protective order, and various other procedural tasks. Assuming such matters were
reasonably necessary to obtain dismissal, they are not substantially different from matters Xcel
litigated in the first condemnation action, or matters addressed at the PUC about which Xcel was
already familiar. In total, Xcel billed 150.5 hours ($83,917.53 after discount) for these tasks.

In this case, Xcel merely retooled and updated its Southern Railway argument! and added

that argument to its issue preclusion argument. It also engaged in various procedural tasks, such as
objecting to the City’s Motion for Protective order, that were based on work that Xcel has already
previously prepared or been involved with. Though the decade-long effort to acquire Xcel’s
property to municipalize its electric distribution system—both in court and in the PUC—may be
complex, this case, and the matters upon which Xcel obtained dismissal are not at all complex.
Given the relative lack of complexity, it was not reasonably necessary to bill so many hours.
Xcel seeks reimbursement for eight different attorneys who purportedly worked on this case—four

partners, one counsel, and three associates.? Typically such a large group of attorneys results in

! Xcel’s retooled Southern Railway argument essentially came down to this: Even though the
parties’ electrical engineers had spent years and thousands of man hours determining how to
separate and reconfigure the existing system into two separate systems resulting in an agreed upon
list of equipment, and then submitting that stipulated list for approval by the PUC, which approved
the list, the condemnation was premature because the list was not formally approved at the time the
Petition in Condemnation was filed. Even though Xcel reneged from its October 24, 2018 filing of
the list in January 2019, and delayed stating its grounds for objection to the list until August, 2019,
the changes to the list affected only distribution lines inside substations fences over which there was
a dispute as to the definition in the PUC Decision. See Exhibit J (Affidavit of Steven D. Catanach).

2 A ninth attorney, Michelle Soule, billed 0.2 hours on July 3, 2019, for a total of $48.00. She is
listed on Exhibit 3, but is not otherwise identified by Xcel anywhere. Thus it is impossible to
gauge whether her participation was reasonable.

6



various redundancies and inefficiencies. Using an eminent domain expert attorney should obviate
the need to have several more junior attorneys review his work. Xcel argues the various attorneys
were broken into teams to efficiently deal with all the issues in this case but nowhere explains
precisely why such a large group of lawyers was necessary to obtain dismissal or how those teams
made the dismissal more efficient.

Xcel engaged in no discovery in this case, participated in no hearing, or performed no
particularly time consuming tasks. Prior to seeking attorney fees, Xcel filed only 5 substantive
documents: (1) a Response to Motion for Protective Order (July 15, 2019); (2) an Answer (August
5, 2019)—which Xcel received an extension of time to file; (3) a Motion to Dismiss (August 5,
2019); (4) a Motion for a Case Management Conference (August 7, 2019); and (5) a Reply to the
Motion to Dismiss (September 3, 2019). Thus, there were almost twice as many attorneys on this
case as there were substantive documents filed. Xcel has not justified why so many lawyers were
required to perform such few relatively simple tasks.

One example of Xcel’s staffing inefficiencies can be seen in the manner Xcel’s attorneys
dealt with the Motion to Dismiss. Eminent domain attorney Jack Sperber, initially took the lead on
the Motion to Dismiss. See Motion to Dismiss Exhibit 3, 7/3/19 entry (“Attend to issue preclusion
and other motion to dismiss issues”). Then non-eminent domain counsel, Mr. Clark, drafted the
Motion to Dismiss. See, e.0., Motion to Dismiss Exhibit 3, 8/21/19 entry (“draft motion to dismiss
for lack of subject matter jurisdiction””). Then eminent domain attorney Rachel Burkhart spent
considerable time reviewing and revising the Motion to Dismiss. See Motion to Dismiss Exhibit 3,
7/23/19 entries (“Review cases cited in motion to dismiss...” and “Revise motion to dismiss...”).

Of course, non-eminent domain counsel, Mr. Clark, also spent considerable time revising the



Motion to Dismiss. See Motion to Dismiss Exhibit 3, 7/17/19 entry (“Revise and restructure motion
to dismiss”). And eminent domain counsel Brandee Caswell weighed in on the Motion to Dismiss,
t00. See Motion to Dismiss Exhibit 3, 7/26/19 entry (“Review updated draft of motion to dismiss™).

To draft the Reply to the Motion to Dismiss, Xcel brought in even more attorneys. Eminent
domain attorney Ms. Gray attended to “strategy issues” (Motion to Dismiss Exhibit 3, 8/27/19
entry) and non-eminent domain attorney Mr. Clark worked with eminent domain attorneys Sarah
Kellner and Mr. Sperber. See Motion to Dismiss Exhibit 3, 9/3/19 entry. In total, for a relatively
straightforward Motion to Dismiss and Reply, Xcel utilized four different eminent domain attorneys
and two different non-eminent domain attorneys, many of whom appear to have duplicated efforts.

At the rates suggested and the level of expertise alleged, counsel spent an inordinate amount
of time preparing a motion. Had Xcel’s attorneys efficiently staffed the tasks that were reasonably
necessary to obtain dismissal, the work could have been accomplished in less than 100 hours. See
Exhibit L (Affidavit of Patrick Wilson) at § 30.

B. It was not reasonably necessary for dismissal to litigate matters under the
assumption the case would not be dismissed.

Xcel argues that “[a]ll of the time spent on the legal work PSCo seeks to recover was
reasonable, necessary, and incurred as a result” of the condemnation action. Motion at 10. But
much of Xcel’s time was spent not on matters that resulted in the dismissal or were necessary to
obtain the dismissal. Rather, Xcel spent time on various matters that assumed the case would not
be dismissed.

For example, Xcel filed an Answer the same day it filed its Motion to Dismiss. Xcel could
have waited until the Motion to Dismiss was resolved before deciding whether to spend attorney

time drafting and filing an Answer. In fact, the first Affirmative Defense in Xcel’s Answer states:
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“This Court lacks subject matter jurisdiction over this action for all the reasons described in PSCo’s
Motion to Dismiss filed simultaneously with this Answer. PSCo’s Motion to Dismiss should be
ruled upon before any further action is taken by the Court in these proceedings.” Xcel unnecessarily
billed 65.9 hours ($37,440) drafting the Answer and responding to the Petition in Condemnation.

As another example, Xcel filed a Motion for Case Management Conference. The first
paragraph of that motion expressly states that it “is only necessary if the Court denies PSCo’s
Motion to Dismiss....” So Xcel clearly recognized that the Answer and the Motion for a Case
Management Conference were not reasonable or necessary to obtain dismissal. Xcel spent 39.3
hours ($19,198.50) dealing with case management issues.

In sum, Xcel unnecessarily and unreasonably spent time on matters unrelated to its efforts to
obtain dismissal. The Court should reduce the fee application by 105.2 hours, which after the 15%
discount, amounts to a reduction of $48,142.73.

C. Xcel spent an unreasonable amount briefing its Motion for Attorney Fees.

Xcel’s attorneys spent excessive time drafting the Motion for Attorney Fees—50.4 hours
and $24,026.00 ($20,422.10 after 15% discount)—is unreasonable. Exhibit E provides a
breakdown of the time Xcel spent briefing the Motion for Attorney Fees.

Preliminarily, it should be noted the above-amount represents a disproportionate amount of
fees in comparison to the rest of the fees sought. Specifically, these fees account for more than 10%
of the total amount of fees sought. Of Xcel’s billed 50.4 hours to prepare the Motion for Attorney
Fees, 19.5 of which were billed by partner-level attorneys. These 50.4 hours obviously do not
include the time to prepare a reply to this response, which, presumably, does not yet exist. Xcel has

failed to show it was reasonable to bill 50.4 hours to prepare a Motion for Attorney Fees. At most,



it should not take more than 25 hours to prepare a Motion for Attorney Fees. Exhibit L at § 31.

D. Due to vague descriptions and redactions, Xcel has failed to satisfy its burden
of proving that certain fees are reasonable.

Due to vague descriptions and redactions, it is impossible to determine whether certain
billing entries are reasonable. For example, with redactions as noted, Xcel seeks fees for “Emails
with legal team regarding mmmmmm” (6/29/19); “Conduct legal research regarding ammmmm”
(7/2/19); “mummmm with L. Ream” (7/10/19); “Research on mmmmmm” (7/13/19); “meeting
regarding mmmmmm” (7/17/19); “attention to client mmmmmm” (7/24/19); “research past PUC filings
to mmmmmm” (8/14/19); and “conference to discuss mmmmmm with S Kellner” (9/26/19). A complete
list of such billing entries, totaling 91.8 hours and $56,502.00, is attached as Exhibit F. On these
entries, Xcel has not sufficiently explained what these fees were incurred for, and Xcel has not
satisfied its burden of proving that these 91.8 billed hours totaling $56,502.00 ($48,026.70 after
15% discount) are reasonable.

E. Fees spent on matters indirectly related to this case only are unrecoverable.

Xcel seeks reimbursement for various indirectly related matters, totaling 5.8 hours billed and
$3,976.00 ($3,379.60 with 15% discount) that had no bearing on, and were only indirectly related to
obtaining dismissal. See Exhibit G. This amount is per se unreasonable and this part of the fee
application should be rejected.

I. Xcel has failed to satisfy its burden of showing that its hourly rates were reasonably
necessary to obtain dismissal.

A Xcel’s hourly rates are unreasonable.

To calculate a reasonable hourly rate, a trial court should look at the rates charged by

attorneys of comparable skill, experience, and reputation in light of community standards in a
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reasonable community. Anderson v. Pursell, 244 P.3d 1188, 1197 (Colo. 2010). A trial court
should award attorney fees based on the prevailing market rate by private lawyers in the

community. Payan, 310 P.2d at 218; see Malloy v. Monahan, 73 F.3d 1012, 1018 (10th Cir.

1996) (a reasonable hourly rate is the “prevailing market rates in the relevant community.”).
An attorney’s hourly rates set in a fee agreement are not dispositive; they are merely a

factor to be considered in determining reasonableness. Ravenstar LLC, 405 P.3d at 307; Ramos,

713 F.2d at 555 (the requesting attorney’s customary rate is not a conclusive factor in this
analysis). Additionally, attorneys working outside their area should bill at a lower rate. Id.

Xcel’s primary attorneys who billed on the matter are as follows (in descending number of
hours): Jack Sperber, a partner with 25 years of eminent domain experience, who billed at $720 per
hour; Katherine Gray, an associate with 8 years of eminent domain experience, who billed at $435
per hour; Sarah Kellner, a partner with 13 years of eminent domain experience, who billed at $585
per hour.

Other attorneys Xcel had perform substantial work on this matter include the following:
Sean Metherell, an associate with 5 years of eminent domain experience, who billed at $485 per
hour; Brandee Caswell, a partner with 21 years of eminent domain experience, who billed at $625
per hour; and Rachel Burkhart, an associate with 5 years of experience who billed at $485 per hour.

Still other attorneys Xcel had perform substantial work on this matter include: Matthew
Clark, a special counsel with no experience in eminent domain, who billed at $575 per hour; Carla
Martin, an associate with no experience in eminent domain, who billed at $435 per hour; and David

Kuosman, a partner whose curriculum vitae was not attached to the Motion but who Xcel admits is
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not an eminent domain attorney, who billed at $630 per hour. See Exhibit 2 to the Motion.?

Xcel claims that “all fees have been discounted by at least 15% based upon a fee
agreement negotiated on a firm-wide basis with PSCo’s parent company Xcel Energy....”
Motion at 12. Xcel did not attach a copy of its fee agreement as part of its supporting
documentation and did not claim in its Motion that the agreement is lost or somehow
unavailable. After multiple requests from Boulder’s counsel for a copy of the agreement, Xcel
recently produced a one-page letter, but it makes no mention of hourly rates or discounts and it is
facially incomplete as it fails to include the allegedly incorporated Xcel outside counsel billing
guidelines. Exhibit K. The Court should order Xcel to produce a complete copy of its fee
agreement with Xcel so the Court and Boulder can test the veracity of Xcel’s attorneys’
arguments and to provide assistance in the determination of reasonableness.*

Xcel’s attorneys’ rates are inconsistent with prevailing market rates in the relevant
community. The chart attached as Exhibit H lists the private client hourly rates (as of May 2019
or later) of most, if not all, of the primary eminent domain attorneys in the Denver metropolitan
area with comparable skills, experience, and reputation as Xcel’s attorneys. Mr. Sperber’s hourly
rate ($720/$612 with 15% discount) is higher than every other eminent domain practitioner in the
market by a lot. It is also substantially higher than the average (excluding Mr. Sperber) for
eminent domain partner-level rates with comparable levels of experience: $388. Ms. Caswell’s
hourly rate ($625/$531.25 with 15% discount) is higher than every other eminent domain

practitioner in the market with comparable levels of experience. It is also substantially higher

% The rates in these three paragraphs are calculated before the 15% discount.
4 And, if necessary, the Court should grant Boulder leave to address any issues arising from its
review of the same.
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than the average (excluding Ms. Caswell) for eminent domain partner-level rates with
comparable levels of experience: $397. Ms. Kellner’s hourly rate ($585/$497.25 with 15%
discount) is higher than every other eminent domain practitioner in the market with comparable
levels of experience. It is also substantially higher than the average (excluding Xcel’s attorneys)
for eminent domain partner-level rates with comparable levels of experience: $400. The rates
charged by Ms. Gray ($425/$361 with 15% discount), Mr. Metherell ($485/$412.25 with 15%
discount), and Ms. Burkhart ($485/$412.25 with 15% discount) are higher than every other
eminent domain associates in the market with comparable levels of experience. The rates are
also substantially higher than the average (excluding Xcel’s attorneys) for eminent domain mid-
level associates with comparable levels of experience: $300.

“Calculation of reasonable hourly rates should begin with the average rates in the
attorney’s community for similar work done by attorneys of the same years’ experience.” Fronk
v. Fowler, 2007 Mass. Super LEXIS 110, *11 (Mass. 2007) (citations omitted). Against this
measure, Xcel’s attorneys’ rates are patently excessive.

Another test of reasonableness is to simply look at the average rates across the board.
Excluding Xcel’s attorneys, the average partner rate for eminent domain attorneys in the Denver
metropolitan area is $391. The average associate-level rate is $305. Exhibit H. Xcel’s
attorneys’ rates are excessive under this measure too.

Xcel’s attorneys claim in a supporting affidavit that the fees are consistent with the rates for
attorneys at other large law firms. But that is not the proper test. Affidavits that only show the
rates charged by partners at the largest firms do not reflect the “prevailing rate” in the

community. Citizens for Responsibility & Ethics in Wash. v. United States DOJ, 142 F. Supp 3d
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1, 19 (D.D.C. 2015) (“Citizens”). Evidence based upon rates of only large law firms does little to
show that plaintiff’s requested rates are, in fact, the prevailing market rates for attorneys engaged

in similar litigation outside of the ‘big firm’ context.” Heller v. District of Columbia, 832 F.

Supp. 2d 32, 45 (D.D.C. 2011). For this reason, data that is specific to big law firms does not lend
meaningful support in proving reasonableness of fees. Citizens, 142 F. Supp 3d at 19.

In sum, Xcel’s attorneys’ rates greatly exceed the market rate for eminent domain attorneys
of comparable skill, experience, and reputation in the relevant community. Reasonable hourly rates
for Xcel’s attorneys are: $450 for Mr. Sperber; $400 for Ms. Caswell; $375 for Ms. Kellner; $350
for Ms. Gray; and $300 for Mr. Metherell and other associates or attorneys who worked on the
matter. See Exhibit H. Given the tasks involved and the division of labor amongst attorneys,
Boulder suggests applying a blended hourly rate of $375. See Exhibit L at { 16.

B. Ms. Hollen performed secretarial work and should not bill at a paralegal rate.

Paralegal charges are properly viewed as surrogate attorney fees. Morris v. Belfor USA

Group, 201 P.3d 1253, 1256 (Colo. App. 2008). It follows that such paralegal fees must be
reasonable and necessary to obtain fair compensation in order to be recoverable. When an assistant
performs paralegal work—tasks that might otherwise be performed by a lawyer at a higher rate,
such as factual investigation; assistance with depositions; interrogatories; document production;
compilation of statistical and financial data; checking citations; and drafting correspondence—

paralegal fees may be recoverable. See Missouri v. Jenkins, 491 U.S. 274, 288 n.10 (1989). When

the assistant performs clerical work or secretarial tasks, however, it is unreasonable to award fees at
paralegal rates. 1d. (“Of course, purely clerical or secretarial tasks should not be billed at a

paralegal rate, regardless of who performs them.”).
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Xcel’s paralegal, Pamela Hollen, bills at a rate of $300 per hour. At that rate, Ms. Hollen
billed 26.9 hours for a total of $8,070.00 ($6,859.50 after 15% discount). See Exhibit I. The work
Ms. Hollen did in this case is mostly, if not entirely, secretarial work, not paralegal work. 1d. Even
assuming, arguendo, that $300 is a reasonable rate for paralegal work, the work Ms. Hollen did
does not justify such a high rate. Boulder suggests that this Court reduce Ms. Hollen’s rate to no
more than $100 per hour to reflect the fact that she was working primarily in a secretarial capacity.

1. Boulder requests an evidentiary hearing.

Per C.R.C.P. 121 § 1-22(2)(c), Boulder requests an evidentiary hearing on Xcel’s Motion
for Award of Attorney Fees. Specifically, and without limitation, Boulder believes the hearing
should address whether it was reasonable for Xcel’s timekeepers to expend so many hours to
obtain dismissal given the lack of complexity of the dismissal issues as well as the
reasonableness of Xcel’s hourly rates in light of the prevailing market rates in the relevant
community.®> “[N]otwithstanding the discretionary language in C.R.C.P. 121, §1-22(2)(c), a
party is entitled to an evidentiary hearing to determine a reasonable attorney fee amount when it
presents an affidavit of an expert on attorney fees raising disputed issues of fact and a significant

amount of fees has been requested.” Roberts v. Adams, 47 P.3d 690, 699 (Colo. App. 2001).

Thus, the Court must set this matter for an evidentiary hearing.

CONCLUSION

For the foregoing reasons, Boulder respectfully requests the Court after holding an
evidentiary hearing on this matter award Xcel no more than $49,565.00 in reasonable attorney

fees.

® The City reserves the right to request discovery on this matter as contemplated by C.R.C.P.
121, § 1-22(2)(b).
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Respectfully submitted this

20" day of November, 2019.

BOULDER CITY ATTORNEY’S OFFICE

/s/ KATHLEEN E. HADDOCK’S DULY SIGNED PHYSICAL COPY OF THIS
DOCUMENT IS ON FILE AT THE OFFICE OF HAMRE, RODRIGUEZ,
OSTRANDER & DINGESS, P.C. PURSUANT TO CRCP RULE 121,
SECTION 1-26(9)

By:

Thomas A. Carr, No. 42170, City Attorney
Kathleen E. Haddock, N0.16011, Senior Counsel

HAMRE, RODRIGUEZ, OSTRANDER & DINGESS, P.C.

/s/ DONALD M. OSTRANDER’S DULY SIGNED PHYSICAL COPY OF THIS
DOCUMENT IS ON FILE AT THE OFFICE OF HAMRE, RODRIGUEZ,
OSTRANDER & DINGESS, P.C. PURSUANT TO CRCP RULE 121,
SECTION 1-26(9)

By:

Donald M. Ostrander, No. 12458
Richard F. Rodriguez, No. 25105

ATTORNEYS FOR PETITIONER
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CERTIFICATE OF DELIVERY

| hereby certify that on the 20" day of November, 2019, a true and correct copy of the
foregoing RESPONSE TO RESPONDENT XCEL ENERGY’S MOTION FOR
ATTORNEY FEES was sent via Colorado Courts E-Filing or sent via e-mail or placed in the
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INTRODUCTION

For almost a century, Public Service Company of Colorado (‘“Public Service”) has been
the electric utility for the City of Boulder (“Boulder”) and much of the State. Public Service
operates pursuant to exclusive service territory certificates (“certificate” or “CPCN”) issued by
the Colorado Public Utilities Commission (the “Commission” or “PUC”). These certificates
give Public Service the exclusive right and legal obligation to provide electricity to customers'
located in the service territory including those customers located outside Boulder’s city limits
that Boulder has assumed it can serve if it forms a municipal utility. Electric service is provided
through an integrated statewide electric system (“statewide system™).>

This case is an appeal of two Decisions entered by the Commission in a declaratory
judgment action filed by Public Service in 2013. Both Decisions concern the threshold question
of who gets to decide, in the event Boulder forms a municipal utility, (i) whether Boulder may be
the electric utility for any customers located outside city limits, and (ii) the complex and
technical issues of separation and reintegration of the electric system, so that Public Service can
continue to provide safe and reliable service to its remaining customers and so that the integrity
of the statewide system is preserved.

On February 15, 2013, Boulder sent a letter to certain customers of Public Service

located outside the city stating that Boulder had decided not to annex them into the city but that,

! “Customer” in the public utility context means the service meter(s) serving a residence or
business.

* The General Assembly has found that electric power is transmitted by means of an
interconnected grid system serving every area of the state, impacts on the electric grid system in
one area of the state may have impacts on other areas of the state, and a reliable supply of
electric power statewide is of vital importance to the health, safety, and welfare of the people of
Colorado. §29-20-108(1), C.R.S.
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if a city-run utility were created, they would become customers of the city’s utility because they
are currently served by electrical substations that Boulder intends to acquire and that serve both
them and the city.” Boulder was apparently assuming that if it acquired a substation that serves
customers both inside and outside the city limits, the county customers would automatically
become Boulder’s customers.

Subsequently, the Boulder City Council was provided with a staff study that made the
same assumption. On April 8, 2014, Public Service advised Boulder that it had no legal right to
serve Public Service’s customers located outside city limits.* On April 16, 2013, the City
Council voted to move forward with its municipalization study. As a result, Public Service had
no choice but to file a Petition for Declaratory Orders with the Commission so that its legal
rights regarding the county customers could be declared in a timely manner.

During the Commission proceeding, Boulder’s filings raised additional concerns.
Boulder asserted that it, and not the Commission, would decide how and where to separate the
Public Service electric system® and that the only role for the Commission would be ministerial
and not substantive.’

The Commission entered Decision No. C13-1350 effective October 29, 2013. The
Commission’s second Decision No. C13-1550, effective December 18, 2013, denied the City’s

application for rehearing, reargument or reconsideration and this appeal followed.

? CDdoc2/Bates000016-000017.
* CDdoc3/Bates000018.
3 Response Brief, CDdoc21/Bates000478.
® Response Brief, CDdoc21/Bates000489 (after the takings issues are decided by the court, “the
order of the court will be presented to the Commission for its consideration in amending Public
Service’s CPCN consistent with the court order.”)

-2-
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The City asserts in its Opening Brief (“Op.Br.”) that the Decisions interfere with the
City’s constitutional authority to acquire the electric system serving Boulder. That is inaccurate.
The Decisions concern only certificates and facilities to serve customers located outside
Boulder’s city limits, matters within the exclusive jurisdiction of the Commission under Colo.
Const. Art. XXV and the Public Utilities Laws, Title 40, Art. 1-7, C.R.S.

The first ruling challenged by Boulder addresses Public Service’s certificate to serve the
county customers. The Commission correctly decided that:

Transfer of Public Service’s CPCN would be required for Boulder to serve customers in
unincorporated Boulder County, and the Commission possesses the statutory power to
determine under § 40-5-105, C.R.S., and under the doctrine of regulated monopoly,
whether Public Service’s CPCN is to be transferred to Boulder. Thus, Commission
proceedings addressing the transfer of Public Service’s CPCN are to precede any actions
seeking to condemn Public Service’s CPCN.’

The second ruling challenged by Boulder addresses the technical and complex matter of
the separation of the Public Service electric system between Boulder and Public Service. The
Commission correctly decided:

Also under the Commission’s jurisdiction are other types of property, plant, and
equipment used to provide service in unincorporated Boulder County. The Commission
exercises its regulatory authority over Public Service’s transmission and distribution
lines, substations, and other facilities to protect the reliability, safety, and service quality
of electricity services provided to unincorporated Boulder County, and to safeguard the
integrity of the system statewide. If Boulder seeks to condemn facilities, wherever
located, that Public Service currently uses, at least in part, to serve customers located
outside of Boulder’s city limits, this Commission must have the ability to investigate and
determine how the facilities should be assigned, divided, or jointly used to protect the
system’s effectiveness, reliability, and safety, as well as any other matter affecting the
public interest. Thus, a Commission proceeding addressing these facilities should precede
a condemnation action to allow the district court to rule on the public need and value of
facilities that the Commission determines may be the subject of transfer to Boulder.®

" Decision C13-1350 27, CDdoc38/Bates001325.
8 Decision C13-1350 28, CDdoc38/Bates001326.
-3-
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[Emphasis added.]

In this appeal, Boulder continues to assert that (i) Boulder can step outside city limits,
ignore the Commission, and dictate to county customers of its choosing that they will be
Boulder’s customers if Boulder creates a municipal utility, and (ii) Boulder, and not the
Commission, will decide where to separate the Public Service electric system and what will be
sufficient for Public Service’s remaining customers.

Colo. Const. Art. XXV, the Public Utilities Laws, and ninety years of Colorado Supreme
Court precedent establish that it is the Commission that has the exclusive jurisdiction, obligation,
and technical expertise to decide whether Boulder can serve any county customers and how to
separate the electric systems for the protection of the remaining customers and the integrity of
the integrated statewide electricity grid. Public Service requests that the Decisions of the
Commission be affirmed.

FACTUAL BACKGROUND

The proceeding before the Commission was not an evidentiary proceeding and no
findings of fact were made. Therefore, assertions of “fact” made in Boulder’s Opening Brief are
not proven facts; they are merely assertions with which Public Service strongly disagrees.

For example, the presence or absence of open space around Boulder does not make the

electric system isolated. ° The substaltions,10 rimary distribution lines'' and other facilities that
y p y

® Op.Br., pg.3.

19 A substation reduces voltage from higher transmission levels to lower distribution levels.

" Primary distribution lines radiate in multiple directions from a substation into the service area.
-4-
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Boulder seeks to acquire serve customers located outside city limits and are part of the statewide
system.

The electric system Boulder seeks to acquire does not only “incidentally” serve'’ a
“relatively few” or “limited number” of customers outside the city limits."> While it will not be
possible to determine the actual impact on county customers of Boulder’s plans until Boulder
files the required applications with the Commission, all indications are the impacts will be
significant. Exhibit 1 to the Opening Brief shows Boulder’s “acquisition area” covering more
than 65 square miles (approximately 39 square miles of which is outside city limits). Based
upon Boulder’s study, Boulder anticipates the acquisition or joint use of all or parts of nine
substations, including five located outside city limits; more than 600 miles of primary
distribution lines, and a 30-mile, 115kV transmission line loop that also houses another high

voltage line."

These facilities do not simply serve customers in Boulder. They also provide
electricity to: (i) roughly 7,000 county customers located within the proposed acquisition area

(the group receiving Boulder’s letter), and (i) an even larger number of other county customers,

including approximately 1,300 in Louisville, who are not within Boulder’s acquisition area."’

2 Op.Br. pg.2.
3 Op.Br. pg.4. Public Service also disagrees with Boulder’s assertion that 97% of the customer
load is within city limits. Op.Br. pg.2. Moreover, different substations serve different
customers, with some primarily serving county customers.
'* Transmission lines are high voltage lines on tall towers that carry electricity over long
distances.
!> Substations can serve these different groups of customers because there are multiple primary
distribution lines that radiate out in different directions. A substation located outside city limits
may have lines that travel into the county and never end up in the City and other lines that travel
through the county, then into the City, and sometimes back out again. A substation located in the
City may have lines that travel through the City and then continue into the county.

-5-



Exhibit B to Response to Motion for Attorney Fees
Page 12 of 39

These factual disputes do not need to be, and cannot be, resolved on this appeal.
Regardless of the ultimate number of impacted county customers, the Commission’s
constitutional and statutory obligation to protect the reliability, safety, and quality of electricity
services provided to them and to safeguard the integrity of the statewide system remains the
same. The Decisions address only the threshold legal question of the Commission’s jurisdiction
to decide whether Boulder can serve county customers and how to separate the electric system
and that threshold legal question is all that is before this Court in this appeal.

ARGUMENT

L There is no condemnation exception to the Commission’s exclusive jurisdiction
under Colo. Const. Art. XXV as to customers located outside city limits and
facilities, wherever located, that are used to serve those customers.

A. The Commission’s constitutional and statutory jurisdiction applies to
municipal utilities seeking to serve customers located outside city limits.

Boulder argues that Colo. Const. Art. XX gives home rule cities the right to acquire

5916

whatever the “City deems necessary for its and its inhabitants’ use,” "~ that the City “has a right to

5917

have the condemnation court deferentially review the city’s finding of necessity,” ' and the

18 19

Commission cannot “enjoin” " or “undo a condemnation acquisition.
The Colorado Supreme Court has interpreted Art. XX as a broad constitutional grant of

powers to home rule cities, but when it comes to the provision of electricity to consumers located

outside city limits or the acquisition of facilities used to provide such service, existing Supreme

' Op.Br. pg.9.
7 Op.Br. pg.27.
'8 Op.Br. pg.27.
19 Op.Br. pg.1 (The Constitution authorizes the City Council, not the Commission, to determine
which property and assets the City may acquire, and the Commission lacks the power to preclude
or undo a condemnation acquisition by the City).

-6-
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Court precedent establishes that Art. XX does not exempt Boulder from the Commission’s
jurisdiction.

Colo. Const. Art. XX gives home rule cities:

[T]he power, within or without its territorial limits, to construct, condemn and purchase,

purchase, acquire, lease, add to, maintain, conduct, and operate water works, light plants,

power plants, transportation systems, heating plants, and any other public utilities or
works or ways local in use and extent, in whole or in part, and everything required

therefore, for the use of said city and county [of Denver| and the inhabitants thereof... 20

(emphasis supplied)

Colo. Const. Art. V, §35, prohibits the delegation by the general assembly to any special
commissions of any powers over municipal functions. Sec. 35 provides:

The general assembly shall not delegate to any special commission, private corporation

or association, any power to make, supervise or interfere with any municipal

improvement, money, property or effects, whether held in trust or otherwise, or to levy
taxes or perform any municipal function whatever.

The Commission was first created with the adoption of the Public Utilities Act in 1913.
Early on the Supreme Court had to decide whether the Commission was a “special commission”
within the meaning of Art. V, §35.

One of the powers of a home rule city under Art. XX is the power to operate light and
power plants. In 1924, the Colorado Supreme Court held that Art. V, §35 prohibited the
Commission from setting rates for the sale of electricity by the Town of Holyoke to its customers
in town because that was the performance of a municipal function.”’ The Court held that:

On principle it would seem entirely unnecessary to give a commission authority to

regulate the rates of a municipally owned utility. The only parties to be affected by the

rates are the municipality and its citizens, and, since the municipal government is chosen
by the people, they need no protection by an outside body. If the rates for electric light or

20 Art. XX, §1, §6.
*! Town of Holyoke v. Smith, 226 P. 158, 160 (Colo. 1924).
-7-
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power are not satisfactory to a majority of the citizens, they can easily effect a change,
either at a regular election, or by the exercise of the right of recall.

In contrast, just two years later, the Supreme Court held that the Commission did have
jurisdiction over the rates for the sale of electricity by the City of Lamar to the Town of Wiley,

an out of city consumer. The Court rejected the argument that Art. V, §35, and Town of Holyoke

controlled, stating:

When a municipality, whether in its operation of its own public utility it acts in its
municipal or governmental, or in its proprietary, or quasi public, capacity, or partly in one
and partly in the other, and as such furnishes public service to its own citizens, and in
connection therewith supplies its products to consumers outside of its own territorial
boundaries, the function it thereby performs, whatever its nature may be, in supplying
outside consumers with a public utility, is and should be attended with the same
conditions, and be subject to the same control and supervision, that apply to a private
public utility owner who furnishes like service.

City of Lamar v. Town of Wiley.”” The Court held that protection by a state commission is
necessary for consumers who do not live within the municipality.”

Another Art. XX power is the power to construct light and power plants and everything
required therefor. Just a few years after Lamar, the Commission held that Loveland could not
construct a line into territory outside the boundaries of Loveland to serve customers in an area
already served by Public Service. Loveland appealed. In upholding the Commission’s order, the
Supreme Court stated:

We are satisfied that the commission was clearly authorized and justified in ... entering

its orders. ... To approve of the court's findings and decree would be upon our part a

virtual repeal of the essential provisions of the Public Utilities Statute. It should be borne

in mind in considering cases under this statute that it was clearly the intention of our

General Assembly to give to the Utilities Commission complete control over public
utilities so far as that could be done under existing constitutional limitations.

22248 P. 1009, 1010-1011 (1926).
B Id. at 1010.
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1777 6™ Street

Boulder, Colorado 80302

Petitioner:

THE CITY OF BOULDER, a Colorado Home Rule City,
v,

Respondents:

PUBLIC SERVICE COMPANY OF COLOQORADO, a Calorado
Corporation, d/b/a XCEL ENERGY, MORGAN GUARANTY TRUST
COMPANY OF NEW YORK; and PAUL WEISSMANN, in his official
capacity as Treasurer of Boulder County.

A COURTUSEONLY A

Case No. 2019CV030637

Division: 5

AFFIDAVIT OF M. PATRICK WILSON

L. I, M. Patrick Wilson, do state and affirm that I have personal knowledge of the
. facts stated in this affidavit and I believe them to be tme, complete and accurate as of the date
“hereof.

2, [ have been asked to review and offer my opinion on the reasonableness and
necessity of attorney fees claimed in this action by Respondent Public Service Company of
Colorado, d/b/a Xcel Energy ("Xcel"). Xcel is seeking its attorney fees from the City of Boulder
("City") under C.R.S. § 38-1-122(1). The opinions in this affidavit are my own. I have no
obligation, incentive or other motivation to provide any particular opinion in this matter

3. I am a director of the law firm of Hoffmann, Parker, Wilson and Carberry, P.C.
("HPWC™), and I have been actively practicing law for 25 years. I was admitted to practice law
in Colorado in 1995 and my Colorado law license number is 26303. Iam currently a member in
good standing of the Colorado bar. I am presently admitted to practice in the state courts of
Colorado and California, the United States District Court for the District of Colorado, and the
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United States Court of Appeals for the Tenth Circuit. A copy of my curriculum vitae is attached
hereto as Attachment 1.

4. My practice currently involves the representation of local governments in a
variety of litigation and some transactional matters. I also have represented private (non-
governmental) clients, although that currently represents only a small portion of my practice.
One area of my practice is real estate litigation, including eminent domain matters. I am very
familiar with the eminent domain process from start to finish, including challenges to a
condemning authority's ability to proceed, as well as valuation and other aspects of an eminent
domain action. Ihave tried eminent domain in limine (immediate possession) hearings and
valuation trials, and have been involved in a number of eminent domain appeals. I previously
authored a two part article in the Colorado Lawyer on eminent domain law in Colorado.

5. Other areas of my practice include a variety of local government litigation,
including claims brought under the Taxpayer Bill of Rights ("TABOR") amendment to the
Colorado Constitution, the Colorado Governmental Immunity Act, the Colorado Open Records
Act and the Colorado Open Meetings Law. Attorney fee awards are expressly provided for in
each of these areas. On multiple occasions, I have both sought to recover attorney fees in
litigation, and have also defended against motions for attorney fees under various contractual fee
shifting provisions, under C.R.S. § 13-17-102 (groundless and frivolous claims), C.R.S. § 13-17-
201 (fee award upon dismissal of tort claim under Rule 12), C.R.S. § 38-1-122 (eminent domain
fee shifting provisions), TABOR, the Colorado Open Records Act and the Colorado Open
Meetings Law, I have also reviewed (and litigated) issues related to recoverable costs under
C.R.C.P. 54(d) and other statutory provisions.

6. I'have both prosecuted and defended multiple Rule 12 motions in a variety of civil
litigation matters in Colorado District Court. 1 am also familiar, and have litigated cases
involving the general litigation concepts of claim and issue preclusion {res judicata and collateral
estoppel). Through my own experience, I have a good understanding of how much time a
particular task would reasonably take in a typical case.

7 For nearly fifteen years, I have been the attorney responsible for reviewing
attorney fee invoices to be sent to my clients on matters that I have handled. In that role, I have
been respensible for reviewing, submitting, and explaining legal bills to clients, which bills have
included both attorney fees and costs for non-attorney fee expenses that are billed to clients in
connection with a particular matter (copies, filing fees, electronic legal research, expert witness
fees, and court reporter charges, etc.). Over the course of my career, I have reviewed and
submitted hundreds of monthly bills to various clients for work performed by myself as well as
other attorneys and paralegals at my firm.

8. Having been involved in litigation involving a requested award of attorney fees,
am familiar with the hourly rates charged by lawyers in the Denver metropolitan area. and across

2
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Colorado. I often obtain work assignments for government clients through a Request for
Proposal ("RFP") process which requires a good sense of the going hourly rates for similar
lawyers performing this type of work. With respect to eminent domain lawyers in the Denver
metropolitan area, I have also reviewed the stated hourly rates of a number of seasoned
practitioners who I consider to be competent, "first chair” eminent domain litigators with 20+
years of experience. These lawyers and their stated hourly rates are listed on an exhibit which I
understand will be attached to the City's Response.

9. Based on my experience, [ am familiar with the nature and amount of attorney
time that is both reasonable and necessary in Colorado District Court litigation, whether the
matter goes from inception through trial, or, as here, through final disposition of the case by
motion. [am also familiar with the nature and amount of attorney time that is reasonably
necessary in challenging a condemning authority's ability to proceed with an eminent domain
action.

10.  Ihave reviewed various pleadings filed in this action, including the City's Petition
in Condemnation, its Amended Petition in Condemnation and its Motion for Protective Order,
along with Xcel's Answer and Cross-Petition, its Response to the Motion for Protective Order
and its Motion for Case Management Conference and to Set Hearing. I have also reviewed
Xcel's Motion to Dismiss, the City's Response, Xcel's Reply, and the Court's Order granting the
Motion to Dismiss. Ihave reviewed Xcel's Motion for Attorney Fees, along with various
attachments thereto. I also reviewed some of the pleadings in an earlier 2014 eminent domain
case involving the City and Xcel, along with some of the materials from a proceeding before the
Colorado Public Utilities Commission ("PUC") that involves these parties.

11.  Based upon my experience and my review of these materials, I offer the following
opinions. The amount of attorney fees being sought by Xcel in this action is unreasonable based
upon the hourly rates charged and the number of hours involved. 1do not believe that many of
the tasks performed by Xcel's counsel were reasonably necessary for the proceedings before the
Court. There were 430 hours billed on this one matter, from June 28, 2019 through September
30,2019. At the hourly rates being charged, this results in over $210,000 in attorney fees that
Kcel seeks to recover from the City.

12.  Upon review, it is my opinion that Xcel counsel's hourly rates are not reasonable
hourly rates for eminent domain lawyers in the Denver metropolitan area. Mr. Sperber's hourly
rate of $720 per hour is outside of the range of similarly qualified attorneys in this market. Even
taking the 15% discount apparently given to Xcel, a discounted hourly rate of $612 is out of line
with other, equally-qualified Colorado real estate litigators and eminent domain practitioners.
Other counsel who have as much experience as Mr. Sperber generally bill out at hourly rates that
typically do not exceed $500 per hour. M. Sperber's regularly hourly rate is 44% higher than the
top end of the most expensive eminent domain counsel.
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13.  I'know from personal experience that Mr. Sperber is a well-qualified eminent
domain lawyer. However, the hourly rates that his national firm, Faegre Baker Daniels
("Faegre"), bills his time at is not in line with other, equally well-qualified, Colorado eminent
domain counsel, and is significantly higher. For example, Don Ostrander and Rich Rodriguez,
the City of Boulder's counsel are both well experienced (and equally well-qualified) eminent
domain lawyets, and their non-discounted hourly rate (for private clients) is $425. Other
examples are Ken Skogg ($370 per hour), Doug Widlund (§360 per hour), Darrell Waas ($460
per hour) and Jody Alderman ($350 per hour). My hourly rate for private eminent domain
clients is $300 per hour. This is the same rate as my law partner, Corey Hoffmann, another 25
year lawyer with significant eminent domain and real estate litigation experience. The average
hourly rate of eminent domain attorneys on the aforementioned list (excluding Faegre's
attorneys) is under $400 per hour.

14, The other Faegre lawyers who billed time on this matter also have si gnificantly
higher hourly rates than what the Denver metropolitan market typically sees. Mr. Sperber's
partner, Ms. Caswell is also a 20+ year lawyer and bills out at $625 per hour ($531 per hour
discounted rate). Other than Faegre lawyers retained by Xcel, I do not know of any Colorado
lawyers in the real estate litigation or eminent domain who charge an hourly rate as high as Ms.
Caswell. The same is true with the third Faegre partner involved in this action, Ms. Kellner who,
at $585 per hour ($497 per hour discounted), is still well above the market — even for lawyers
with significantly more experience than she has. Mr. Clark, of counsel at Faegre ($575 per hour
and $488 per hour discounted), is also above the norm, and he does not appear to have any
partialllar eminent domain experience (outside of the current dispute between Boulder and
Xcel).

15.  The Facgre associates billing time on this matter have the following hourly rates
(standard/discounted) and years of experience as lawyers: Ms. Gray ($425/$361 per hour) - 9
years out of law school; Mr. Metherell ($485/$412 per hour) — 5 years out of law school; Ms.
Burkhart ($485/$412 per hour} - 5 years out of law school. At least two other Faegre attorneys
and a paralegal ($300/$255 per hour) also had time entries on this matter, These Faegre
associates and paralegals are billing at hourly rates that equal or exceed the rates customarily
charged by partner-level lawyers engaged for similar work in the Denver metropolitan area

16.  Inmy opinion, a reasonable hourly rate for partner level work performed for Xcel
in the present eminent domain action would be $425 per hour. A reasonable mid-level associate
hourly rate would be $300 per hour. Given that litigation tasks are often appropriately divided
between more sentor partners and less experienced associates, I believe a reasonable and overal]
(blended) hourly rate for this work is the $362.50 per hour. While these rates are still on the high

' -Based upon an earlier fee dispute I participated in with two of Faegre's lawyers, these partners appear
to have increased their hourly rates at approximately 7% per year for the past five years. Accordingly
to calculations from the Bureau of Labor Statistics, this is more than double the annual increase in the
Denver-Aurora-Lakewood consumer price index
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end in my opinion, they are at least somewhat reflective of the market for eminent domain
counse] in the Denver metropolitan area.

17.  In addition to the hourly rates being unreasonably high, I note that one possible
justification for a higher hourly rate is that the work will be performed in an efficient manner, A
partner or more experienced lawyer, for example, typically bills at a higher hourly rate than does
a less experienced associate, in part because the partner, with more experience and skill, can
perform the same task in less time. The same might be said for lawyers who specialize in a
particular area of law, and whose high hourly rates might be at least partially offset by the
efficiency and speed that comes with their particular skill and experience. Here, however, the
high hourly rates were accompanied by what I consider to be an excessive number of hours given
the task at hand. Xcel incurred fees for over 430 hours for a case that was dismissed after 68
days on a Rule 12 motion to dismiss. As discussed elsewhere herein, the condemnation lawsuit
facing Xcel should not have required that much time and effort to achicve the resuli obtained.

18.  Another striking aspect of the Xcel attorney fee bills that I reviewed is the sheer
number of different lawyers participating in the case. Three partners, an "of counsel" lawyer, a
senior associate and what appear to be two, mid-level associates all had time entries on this
matter. There were also a few other time entries by still other lawyers and a paralegal. This
seems like overkill to me. With each additional lawyer on a case, there is that much more time
getting familiar with the facts and law, and that many more interoffice conferences that tend to
occur. Had this case not been dismissed, but had gone on to a contested evidentiary hearing
under C.R.S. § 38-1-105 (on the City's right to condemn), or if it had gone onto a valuation phase
of the case, I could possibly see involving more attorneys. However, for the initial Rule 12
phase of this case, I believe a reasonable staffing would have included one partner, one associate
and one paralegal.

19.  While the PUC proceedings may well be complex and involve a number of
technical, engineering and legal work, this does not necessarily translate into a complex
challenge to a petition in condemnation, especially where the issue is resolved by the Court on «
Rule 12 motion based upon the pending PUC proceedings not being finalized and/or claim
preclusion. I am not aware of any cost recovery arrangements related to the PUC proceeding,
but to the extent Xcel may be able to recover its costs or attorney fees related to the PUC
proceeding, those costs and fees are niot properly recovered in this eminent domain action under
C.R.S. § 38-1-122(1).

20, The eminent domain case that Xcel actually had to face was promptly dismissed
on a Rule 12 motion, before any of the other challenges to the condemnation action had been
litigated and well before any of the valuation issues were at issue. It does not appear to me that
Xcel's Motion to Dismiss raised any new or novel concepts. The concept of issue preclusion is
certainly not novel, and the argument concerning the need for the PUC 1o act before a
condemnation action could be filed was one that had already been articulated in the 2014 action.

21.  The fees that may be recovered under C.R.S. § 38-1-122(1) are limited to those
fees incurred in the proceedings that are related to the issue of whether or not the City is

5
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authorized to acquire the property in question. Again, while the valuation phase of this type of
eminent domain case might present unique and complex issues, the initial phase of this
condemnation case involving the City's legal ability to proceed does not appear to have presented
any complex or unique issues requiring the staffing that was placed on this case. Seven lawyers,
plus at least two other supporting professionals (and 430 hours) were not reasonable or necessary
to defend against the condemnation at this phase of the case.

22.  This is particularly so, given that the primary basis for the Motion to Dismiss was
that the City apparently needed, but had failed to receive PUC approval before it could proceed
with the condemnation action against Xcel. Xcel simply argued that without this PUC approval
(which I understand has since been received), the City did not have the legal authority to proceed
with the condemnation. The Court agreed and the action was dismissed. Whether a correct
statement or not, Xcel's argument simply boils down to "the City's action is premature.” The
other possible basis for the dismissal is that the issue may have been previously litigated, and
Xcel simply argued that issue preclusion entitled it to an order for dismissal. Again, this was a
fairly straight forward motion to dismiss that was granted without the need for disclosures,
discovery, appraisals or an evidentiary hearing. In fact, the Court also appears not to have found
the issue terribly difficult or complex, as it granted Xcel's Motion to Dismiss the day after the
briefing was complete.

23.  Inote that the case did not proceed very far before the Court dismissed the City's
Amended Petition in Condemnation. As of November 17, 2019, there were only 43 entries on
the ICCES docket, including a number of entries by third-party intervenors and Court orders.
There were only 7 filings submitted by Xcel. In some of these filings, Xcel specifically asked
that the Court not take action until after it had decided Xcel's Motion to Dismiss. Although Xcel
did file an Answer at the same time it filed its Motion to Dismiss, the case did not really ever
become "at issue." To my knowledge, no disclosures were made by either party in this case, no
discovery was conducted, no case management conference or other hearing appears to have ever
been held or even set. Given the foregoing, I cannot see how over $210,000 in attorney fees was
either reasonable or necessary in this action.

24.  Inreviewing the issue preclusion defense, I reviewed the pleadings from the 2014
litigation involving these two parties. Icompared Xcel's 2014 motion to dismiss briefing (also
litigated by these same Faegre lawyers) with the Motion to Dismiss filed by Xcel in 2019. A
significant portion of the arguments appears to have been simply re-worded (or directly copied)
from the earlier briefing. This also weighs into my opimon that 430 hows is excessive. Xcel
litigated the 1ssue in 2014 and, as noted by its reliance on issue preclusion, the same issne was
presented in the present action,

23, Iquestion whether several of Xcel's submissions to the Court in this action were
reasonable and necessary, and even if they were, I question whether fees for those tasks are
properly awarded under C.R.S. § 38-1-122(1). For example, in response to the City's Amended
Petition in Condemnation, Xcel filed not only its Motion to Dismiss, but also an Answer and a
Cross-Petition in Condemnation. Because Xcel filed a Motion to Dismiss under C.R.C.P.
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12(b)(1), it is not clear to me why it also felt the need to file an Answer. Unless otherwise
ordered by the Court, the filing of a Rule 12 motion stays the obligation to otherwise respond to
a complaint (or petition) until there has been a ruling on the Rule 12 motion, Further, while I
believe it is good practice, an answer need not necessarily be filed by a landowner in a
condemnation action. But even if an answer is proper in a condemnation action, I do not believe
it needed to be filed unless and until the Court had denied on the Motion to Dismiss. As it turned
out, the Answer was not necessary because the Court granted the Motion to Dismiss. As a result,
the fees incurred by Xcel in preparing and filing the Answer were not necessary or reasonably
incurred in my opinion.

26.  Itis also not clear to me that the filing of a Cross-Petition was reasonably
necessary in this action. A cross-petition is contemplated by C.R.S. § 38-1-109 and is typically
utilized by parties who claim an interest in the property being condemned, but who were not
named in the action. I do not believe I have ever seen a named respondent in a condemnation
action file a cross-petition, as Xcel did here. In its Cross-Petition, Xcel asserts what appear to be
claims for remainder damages (describing additional property that will be taken or damaged as a
result of what the City seeks to acquire). If such claims have merit, compensation for those
property rights may be sought at trial without the need for a cross-petition. Accordingly, the fees
incurred by Xcel in preparing and filing the Cross-Petition were not necessary or reasonably
incurred in my opinion.

27.  lalso question the reasonableness and necessity of Xcel's Response to the City's
Motion for Protective Order which was filed on July 15, 2019. With its Motion for a Protective
Order, the City appears to have wanted to protect confidential and classified information, Most
of that confidential information was information that Xcel apparently wanted protected as well.
Yet, Xcel objected to the City's Motion for Protective Order on the grounds that the PUC had
previously entered an Order governing confidential data. I do not read the City's Motion for
Protective Order as a request for it to be exempted or excused from any obligations it might have
under the PUC's order, but instead as a prophylactic measure to further ensure that confidential
information was not improperly released or disclosed through the District Court proceedings.
Other than re-hashing its main argument that the PUC rules should still apply, I do not see how
the fees incurred in opposing the City’s Motion for Protective Order were reasonably necessary
in this action. It does not seem to be disputed that certain information was to be protected and
kept confidential. In addition to being unnecessary, the fees associated with this protective order
are also unrelated to the core issue for which attomey fees may be awarded under C.R.S. § 38-1-
122(1) — whether the condemnor is authorized to acquire the property at issue,

28. Finally, I note that Xcel filed a motion for a case management conference and for
the Court to set a hearing pursuant to C.R.S, § 38-1-105 on all of Xcel's challenges to the City's
condemnation (authority, public purpose necessity, good faith negotiations, etc.). Because it had
not moved for immediate possession, the City had not sought such a hearing. It 1s typically the
condemnor's prerogative to determine whether it wants to seek immediate possession. If
immediate possession is not sought prior to the valuation trial, all challenges to the authority of
the condemnor are heard at the time of the valuation trial. In this instance, I understand Xcel was
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not seeking to require the City to physically take immediate possession of the subject property
prior to trial, but wanted a procedure to resolve ali of the legal challenges to the taking at an early
stage. While this might make sense after the Court ruled on the Motion to Dismiss, it does not
appear to have been necessary while Xcel's Motion to Dismiss was still pending. Like the
Answer, the Motion for a Case Management Order could have waited until the Court ruled on
Xcel's Motion to Dismiss. The logic of this is apparent by what happened in this action. When
the Court granted Xcel's Motion to Dismiss, all of the other issues became moot. Given the
circumstances of this case, I see no reason for Xcel to have incurred these additional fees while a
motion questioning the Court's jurisdiction was still pending. As such, these fees also appear to
be neither reasonable or necessary in connection with these proceedings.

29.  Because the City did not move for immediate possession under C.R.S. § 38-1-
105, Xcel did not need to immediately start preparing for a hearing on either the City's authority
to condemn (including all of the challenges that may be brought in that proceeding), or the
valuation issues. Thus, there was no justification for Xcel to "front-load" legal fees in
connection with either its other defenses to the action or with the preparation of its valuation case
during the summer of 2019. No hearing on the City's right to condemn had been set or, as far as
I am aware, even requested by the City. Thus, any litigation on those issues was likely months
away, and fees associated with these defenses did not need to be incurred during the summer of
2019, while the Motion to Dismiss was pending. The valuation issues in this case were even
further down the road, and I see no reason why any fees in connection with valuation issues were
reasonably or necessarily incurred at this early stage.

30.  Based upon the tasks reasonably necessary for Xcel to successfully challenge the
City's right to proceed with eminent domain, it is my opinion that no more than 100 hours should
have been billed in connection with this dismissal. This would include time necessary to review
the Petition in Condemnation, consult with the client, consider the 2014 ruling and the earlier
PUC proceedings, research and draft the Motion to Dismiss, review the City's Response brief
and research and draft a Reply brief.

31.  Ialso question the propriety of Xcel's request to recover attorney fees incurred in
preparing a motion for fees, This type of request for "fees on fees" is typically denied in this
context where a statute assesses fees for a particular purpose, which does not include fees on
fees. Ibelieve that an award of attorney fees under C.R.S. § 38-1-122(1) contemplates an award
of fees that are reasonably necessary to litigate proper challenges to the condemning entity's
authority to proceed, and that it does not authorize an award of fees for time spent in seeking
those fees. Given the statutory provisions are limited to a specific purpose, and because it is in
derogation of the common law "American Rule," I do not believe C.R.S. § 38-1-122(1) can be
read to include some of these ancillary legal fees. If the Court is inclined to award attorney fees
m connection with the recovery of fees, based upon my review of the Motion for Attorney Fees,
I believe this task should have taken no longer than 25 hours.

32.  Inreviewing Faegre's invoices submitted in this action, there are a number of
redactions throughout. Many of these redactions preclude a full assessment of whether the tasks
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described were reasonably and necessarily incurred and in connection with the challenge to the
City's legal ability to proceed with eminent domain. If fees were for tasks that were not related
to the Motion to Dismiss (for example fees for tasks related to the PUC proceedings, or related to
valuation questions), then I do not believe those can properly be awarded under C.R.S. § 38-1-
122(1). 1f the full version of the invoices is released, I would reserve the right to review those
and amend this affidavit, However, it has been my experience that if a party wants to recover
fees, it has to be willing to provide unredacted copies of invoices so that the opposing party and
the court can reasonably determine that the fees were both reasonable and necessary for the task
at hand, and are subject to reimbursement under the fee shifting provision.

33.  Of'the factors to be considered in whether a lawyer's fee is reasonable, as
provided under Rule of Professional Conduct 1.5(a), [ base my opinions in this affidavit
primarily on sub-paragraphs (1), (3) and (4). The other factors either are not pertinent in this

context or require information that I do not have.
FM@ AFFIANA SAYETH NAUGHT

M. Patrick Wilson

STATE OF COLORADO )
) s8.
COUNTY OF DENVER )

Subscribed and sworn fo before me thiscgﬁﬁ; of November, 2019, by M. Patrick
Wilson.

Witness my hand and officiakseales

My commission expires:
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Professional Experience:

Hoffmann, Parker. Wilson & Carberry, P.C. —Partner 2015-Present. Represents and

advises local governments in litigation and other dispute resolution with an emphasis on: i)
eminent domain, quiet title, land use and other real property disputes; ii) sales and use tax
litigation; iii) contract and construction disputes; and iv) administrative and constitutional
issues. Serves as a hearing officer/ALJ for local governments, and as a certified mediator.

Murray Dahl Kuechenmeister& Renaud LLP — Partner 2008-2014; Special Counsel,
2005-2008. Represented and advised municipal, special district and private clients in

condemnation, real property, contract, tax and other types of litigation, including hearings,
trials and appeals. Served as a neutral hearing officer/ALJ for local governments. Also
mediated arbitrations and other disputes involving local government, real property, land use,
eminent domain and other matters.

Faegre & Benson, LLP — Associate Attorney, 2001 to 2005
Represented both landowners and governmental entities primarily in condemnation
proceedings, but also in the areas of land use and general real estate litigation. Actively

involved in a number of hearings, trials and appeals.

Colorado Attorney General’s Office — Assistant Attorney General, 1999 to 2001
Represented the Colorado State Board of Land Commissioners in litigation and

administrative procedure matters concerning the agency’s actions with respect to its real
property assets, including property leasing, acquisition, disposition and development, local
government issues, mineral royalties, water rights and other matters.
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Hall & Evans, LL.C
Civil Litigation Associate, 1997 to 1999

Denver District Court
Law Clerk to District Court Judge in Civil Division, 1996

Chanler & Associates (San Francisco, California)
Environmental Litigation Associate, 1994 to 1995

Education:

University of California, Hastings College of the Law, San Francisco, California, J.D.
1994

Pomona College, Claremont, California, B.A. in History, 1989

University of Colorado at Denver, Mediation Certification Program, 2005

Professional Affiliations:

Mr. Wilson is admitted to practice in the State of Colorado, the State of California, in the
United States District Court for the District of Colorado, and the United States Court of
Appeals for the Tenth Circuit.

Mr. Wilson is a member of the Denver and Colorado Bar Associations, as well as the
Government Counsel, Real Estate and Litigation Sections of the Colorado Bar Association.
He currently serves on the governing council for the Litigation Section.

Mr. Wilson is actively involved with the Colorado Municipal League and with the Metro
City Attorneys Association. Mr. Wilson has presented at a number of conferences and
continuing legal education seminars on eminent domain and real estate issues.

Publications:

Eminent Domain Law in Colorado, two-part article published in the Colorado Lawyer, Vol.
35, Nos. 9 and 11 (2006).

Blazing a Trail: Condemning Ways of Necessity in the New West, (with Jack Sperber)

chapter in Current Condemnation Law, (Ackerman and Dynkowski editors), American Bar
Association publication (2006).

Local Government Sales and Use Taxes, (with Chris Price) Colorado Lawyer, Vol. 40, No.
7 (2011).



